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Introduction

As it has throughout this proceeding, VCSE has coordinated its efforts in planning this brief with counsel for the Towns of Shelburne, Charlotte, Ferrisburgh and the City of Vergennes (the “towns”); and with the attorneys for the Conservation Law Foundation (“CLF”) and the Town of New Haven.


Broadly speaking, VCSE fully supports the Towns in regard to their position on aesthetic damage, and adopts those portions of CLF and New Haven’s briefs that deal with the Demand Side Management (DSM) and Distributed Generation (DG) alternative to the VELCO proposal.  With respect to the issues of aesthetics, property devaluation, effects on grand lists, and damage to Shelburne Farms, and the health risks of EMFs, VCSE proposes first, that selection of the DSM/DG alternative can avoid substantially all these adverse consequences; and, second, that, if the board approves construction of the OHTL, it ought to impose on VELCO certain reasonable precautionary conditions to assure the public health.

Questions Presented

I.
Whether VELCO and Green Mountain Power (GMP) have failed to meet their burden of proof in calculating the full cost of an overhead high voltage transmission line (OHTL)

II.
Whether VELCO has sustained its burden of proof that the proposed OHTL will not have an undue adverse effect on the National Landmark Shelburne Farms

III.
Whether there is sufficient uncertainty regarding the health effects of the electro-magnetic fields (EMFs) that will be generated by VELCO’s OHTL that the Board should take precautions to avoid an undue adverse effect on the public health

Requests to Find and Argument

I.
VELCO and Green Mountain Power have failed to meet their burden of proof in regard to the full cost of the OHTL proposal, and the Board cannot find that the NRP is either the “least cost” or the “more cost effective” proposal.

1.  The petitioners based their estimation of so-called land-based externalities on a non-random sample of n=17 cases limited to undeveloped lots scattered throughout the state. Wilson Direct, p. 5.

2.  The VELCO data on land-based externalities is 23 years old and was analyzed using outdated methods.  Ibid.

3.  VELCO did not assess the estimated costs of externalities.  Dunn, 2/11/04 tr., vol.II, p. 60.

In this proceeding the burden of proof lies with the petitioner to show that it meets the statutory or other legal requirements under Vermont law.  See, In re Hanlon, 174 Vt. 514 (2002).  Specifically, VELCO is charged by statute with the requirement that the NRP meets “… present and future demands for service which could not otherwise be provided in a more cost effective manner ….” , 30 VSA 248 (b)(2), pursuant to a “least cost integrated plan” approved by the Board.  Id 218c.  In other words, the petitioners must demonstrate that the NRP meets the public’s need for energy services at the “lowest present value life cycle cost, including environmental and economic costs, through a strategy” that effectively combines investments and expenditures on energy supply, transmission and distribution, and comprehensive energy efficiency programs. (Wilson Direct, p. 3).  Dr. Wilson pointed out that the petitioners evidence is insufficient, inadequate, incomplete, and unsubstantiated to demonstrate that the NRP is the least cost and more cost effective proposal for meeting present and future demand for service. (Wilson Direct, pps. 5-8).  Perhaps the most egregious example is the reliance by petitioners on wholly inadequate and badly outdated estimates of adverse impacts on property values.  Public comments at all the public hearings indicate that uncertainties about the health effects of EMFs are a significant public worry.  The Court of Appeals of New York has addressed this issue and held that the property value impact of public fear of EMFs is a proper matter affecting fair market value of properties close to transmission lines.  Criscuola v. PASNY, 81 N.Y. 2d 649, 621 N.E. 2d 1195 (1993).  Then there are the aesthetic costs that will also undoubtedly depreciate property values along a lengthy and broad corridor from West Rutland up to South Burlington.  This depreciation will lead to changes in grand lists (look at, just as one example, the historic sites that VELCO’s own experts say will be adversely affected1), perhaps changing not only towns’ tax rates but also receipts of state-aid to education.  Yet, there is not a mention of these societal costs.  Moreover, VELCO agrees that it has not conducted an analysis that takes these externalities into account.  (Dunn, 2/11/04 tr., v. II, p. 60).  Without an adequate analysis of societal and environmental costs, the Board cannot find that the NRP alternative is more cost effective, nor can it conclude that the NRP will promote the general good of the State and result in a net economic benefit to Vermonters.  
The effect of the petitioners omission in regard to societal and environmental 

costs is the distortion of the true cost of the NRP for the Board’s purpose of determining 

whether the NRP on the one hand, or the DSM/DG alternative on the other, is either

____________________

1 See Velco-Cross-Ehrlich-2
 “least cost” and “more cost effective” under Vermont’s statutory scheme.  It’s no wonder the public spoke up at the public hearings: After all, it is they who will pay the cost of damages to viewsheds, the expense of increased tax rates (and possible loss of state education aid) on depreciated grand lists, and who must bear the financial consequences of the fear of EMF (whether conclusively established or not).  These are the societal costs that VELCO does not account for and which the alternative DSM/DG strategy chiefly avoids. 

II.
VELCO’s OHTL will have an undue adverse effect on the National Landmark Shelburne Farms.

4.  The Vermont Division of Historic Preservation (DHP) is a party to this docket and has been represented by David C. Englander, Esq., Environmental Litigation Attorney for the Agency of Natural Resources.


5.  In connection with the testimony of Judith Ehrlich of DHP on July 26, 2004, DHP introduced (subject to objection) a letter dated June 29, 2004 from Jane Lendway, commenting on archaeological resources.


6.  On November 17, 2004, DHP, by its counsel, submitted a second letter from Ms. Lendway dated November 15, 2004 in regard to above-ground or architectural resources, which is not part of the evidentiary record.


7.  The Shelburne Museum is eligible for listing in the National Register of Historic Sites and has on its premises a National Landmark, the SS Ticonderoga.  Pritchett Direct, p. 16.


8.  The Shelburne Museum is bounded on the west by a narrow strip of land, now owned by Meach Cove Trust.


9.  Limerick Road is the western bound of this strip of Meach Cove land and the eastern bound of Shelburne Farms.

10. Meach Cove Trust lands and premises are eligible for listing in the National Register of Historic Sites.


11.  The Webbs owned both the strip now owned by Meach Cove Trust and the lands of Shelburne Farms during the time that Frederick Law Olmsted planned and designed the Webb Estate. VCSE-LP-SURR-6 “The Blueprint of Topographical Map of Shelburne Farms” 1886-1891, Drawing No. SURR-1891 VCSE-LP.


12.  At the time of  Olmsted’s involvement, the strip of land currently owned by Meach Cove Trust was open pasture land, and continued to be so until at least 1940. DPS2-VCSE-13.


13.  VELCO has routed the OHTL through the strip of land currently owned by Meach Cove Trust.


14.  The OHTL will be visible, as one looks west, from the so-called event fields at Shelburne Museum, from the bow deck of the SS Ticonderoga, and from various vantage points on Shelburne Farms, including the ridge immediately east of the Breeding Barn. VELCO-CROSS-Ehrlich-2, p. 56


15.  As one looks west, the OHTL will have a jarring impact on the viewshed that includes Olmsted’s planned landscape, Lake Champlain, and the Adirondack Mountains in the distance. Pritchett 10/20/04 tr., vol. I, p. 107


16.  The OHTL is an anachronistic intrusion into the Shelburne Farms historic landscape; it is out of context and not in harmony with the area of potential effect; it violates clear written community standards.  Pritchett Direct, pps. 19-21.


17.  The Boyle-Henry Analysis of Historic Properties fails to contain any impact analysis on Shelburne Farms.


18.  The lands of Shelburne Farms west of Limerick Road were planned and manipulated according to the dictates of Frederick Law Olmsted and were designated and included in the Farms’ National Landmark status.


19.  The viewshed from Shelburne Museum  west includes lands of Shelburne Farms west of the Limerick Road to and including the ridge immediately east of the Breeding Barn.


20.  The OHTL will create an intrusion into the setting of Shelburne Farms.  Pritchett Direct, p. 20.


21.  The OHTL will create a significant intrusion in a rural historic landscape with a high degree of integrity.  Ibid.


22.  From Shelburne Museum, an historic resource, the OHTL will significantly impair the viewshed to Shelburne Farms.  Ibid.


Thus we have a proposed OHTL that passes between, and will be visible from, one National Landmark, the SS Ticonderoga, and affects the viewshed of another National Landmark, Shelburne Farms, as one looks west.  The OHTL is on property owned by Meach Cove Trust, which is eligible for listing on the National Register, as is the Shelburne Museum, the site of the SS Ticonderoga.  Simply put, all the affected properties are historic sites and there can be no doubt that all meet that part of the OMYA test that requires that they be historic sites.  OMYA, Inc. and Foster Brothers Farm, Inc., Findings of Fact, Conclusions of Law, and Order #9A0107-2-EB, dated May 25, 1999, at p. 39.  These facts also satisfy the National Landmark requirement of number 9 of the Telecommunications Impact criteria [hereinafter the telecommunications criteria] attached as Appendix 2 to VELCO-Cross-Ehrlich-2, which Messrs. Boyle and Henry 

state, in their “Introduction” thereto, they used.2  Id p.2.

 ____________________

2 VCSE notes that Messrs. Boyle and Henry use an odd – almost perverse – logic with regard to the Shelburne Farms viewshed in that they recommend screening the view from Shelburne Museum as appropriate mitigation.  This approach means that by obliterating the view, you save it.

The second part of the OMYA test, “adverse effect” is whether the proposed project is in harmony with the historic context of the site3, and one of the guidelines for making this determination is whether the OHTL has landscape effects that are incongruous or incompatible with the site’s historic qualities.  Similarly, under criterion 9 of the telecommunications criteria, the question is whether the OHTL creates an intrusion in the setting of a National Landmark.  Ms. Pritchett testifies that the OHTL is not in harmony with, but rather an intrusion upon, the Shelburne Farms lands.  It is anachronistic and jarring to the viewer looking west from Shelburne Museum.  (Pritchett, 10/20/04 tr., vol.1, p. 107).    


The final test under OMYA is whether the adverse effect is undue.  The Board can consider a number of ways in making this determination, including: “[i] interference on the part of the proposal with the ability of the public to interpret or appreciate the historic qualities of the site” and “violation of a clear, written community standard which is intended to preserve the historic qualities of the site”, OMYA, at 41.  Ms. Pritchett’s testimony clearly establishes the requisite interference and community standard violations to show that the effect of the OHTL will be undue.4 

According to Hope Alswang, President of Shelburne Museum, the Museum’s

annual attendance fluctuates between 140,000 and 150,000, and many of them visit the
 

____________________

3 Here, of course, the historic site is a major part of the context.

4 It should be noted the Messrs. Boyle and Henry agree that the tops of the poles will be visible from the deck of the SS Ticonderoga when one looks west.

bow of the Ticonderoga or the upper special events fields just south of the Museum’s entrance to photograph the westward-facing view.  (Alswang Direct, pps. 5, 9-10). 

In his biography of Olmsted5, Withhold Rybczynski states that “Olmsted would be disappointed in our stewardship [of Franklin Park], I think”.  Professor Rybczynski goes on to note that Olmsted “ … pointedly included [in his report on the park] the following quote from John Ruskin (ellipsis in the original): 

Let it not be for present delight, nor for present use alone; let it be such

 work that our descendents will thank us for, and let us think … that a 

time is to come when … men will say, “See!  This our fathers did for us.” 


Will we, and the hundreds of thousands of others who stand on the Museums grounds and lawns or on the deck of the SS Ticonderoga, looking west across Olmsted’s brilliant landscape, to the lake beyond and the mountains in the distance, be able to say the same?

______________________

5A Clearing in the Distance, Frederick Law Olmsted and America in the Nineteenth Century.  Scribner (1999) at p. 364.

III.
Due to the uncertainty about the adverse effects of the EMF, the Board should take the following steps to ensure that public exposure will be kept to a minimum.


The issue of EMFs has been vigorously contested by VELCO and VCSE in this docket, and, to a less helpful extent, discussed by the Vermont Department of Health.  Less helpful, because neither Department witness has any education or training in epidemiology, nor has either conducted epidemiologic research in the field of public exposure to EMFs6, but helpful, nonetheless, in that the Department advocates a policy of prudent avoidance to lower public exposure to EMFs.


EMF exposure to VELCO’s OHTL may have serious health effects at relatively heavy average exposures at 3-4 milliGaus or more.  Such an exposure is associated with doubling the risk of leukemia in children under age 15.  And, according to the authors of the California EMF Program Study, EMF exposure can account for some degree of increased risk of adult brain cancer, Lou Gehrig’s Disease, and miscarriage.  According to Dr. Vincent DelPizzo, the research director of California’s EMF Program Study, he is “almost certain that a 50-100% increase in the risk of childhood leukemia is real”.  He also is inclined to believe that EMFs pose an increased risk of adult leukemia, adult brain cancer, Lou Gehrig’s disease, and miscarriage.  The epidemiologic studies show that it is unlikely that there is a safe threshold of chronic exposure at less than 3-4 milliGaus, but show that above that range there is an increased likelihood that the exposure will result in 

____________________

6 Unfortunately, the Department witnesses also use acute exposure guidelines, when the controversy in this docket over EMFs centers on chronic low level (3-4 mG) exposure.  The resulting confusion is demonstrated in the “Conclusions” section of the pre-filed direct testimony where, at page 46, the Department uses acute standards of 833 mG and 9,040 mG as appropriate chronic exposure limits.

increased risk of these diseases.  

VCSE has deliberately not requested specific findings on the debate between Dr. Peter Valberg, VELCO’s expert, on the one hand, and Drs. Vincent DelPizzo and Daniel Wartenberg, VCSE’s expert witnesses on the other, because it seems to VCSE that the testimony of these three witnesses does little more than illuminate a basic point of disagreement.  Dr. Valberg states that the risk of EMF exposure has not been established in a direct cause and effect relationship between EMF and disease.  Please note that in his testimony he always carefully refers to the absence of a direct causal relationship, but avoids discussing EMFs as a possible public health risk, although the epidemiologic studies strongly suggest an association.  There is not much to be gained by recapitulating the particulars of this dispute when the real question is whether exposure mitigation is warranted in light of the epidemiologic studies.  And it seems that the scientific uncertainty about the health effects of chronic, low level EMF exposure is unlikely to be resolved in the near foreseeable future.  Accordingly, VCSE urges the Board to condition any certificate of public good for an OHTL on certain strategies that take into account the possibility of risk and the cost and technology of reducing exposure.  Of course, the DSM/DG alternative advocated by CLF and the Town of New Haven, avoids exposure and obviates the need and expense for precautionary measures.  In this sense, prudent avoidance trumps costly precaution, whether it be with regard to EMF health effects, aesthetics damage, historic sites degradation, or the externalized costs associated with the negative effects of VELCO’s OHTL proposal.  


If the Board, nonetheless, decides to issue a CPG for the OHTL, it should require VELCO to support, or adopt, the following strategies to reduce exposure:


·  VELCO, in connection with other Vermont utilities, should underwrite the costs of a rule-making docket to consider rules and policies relating to public exposure to EMFs emanating from OHTLs and other electric utility facilities and the health risks therefrom.  In view of modern telecommunication and electronic technology, VCSE suggests that the costs for this docket may be reduced by joining with the State of California Public Utilities Commission, which has proposed a draft rulemaking proposal along similar lines.


·  VELCO should purchase any structure and lands that fall within a right-of-way where measured EMF exposure exceeds 3 milliGaus.  These structures and land can be identified not only by the use of a better predictive model (Oughstun Direct, p. 9), but also by measuring actual exposures from the line at full power after it has been constructed.


·  VELCO should purchase any lands or structures frequently used by children under age 15 (such as the Waldorf School in Charlotte), where they are exposed to any EMFs resulting from VELCO’s proposed OHTL.  Children under age 15 appear to be a particularly vulnerable population.  In a dialogue with Chairman Dworkin at the close of his testimony, Dr. Wartenberg emphasized this point.  He stated, 

“I look at the other end of it and I see what we are really talking 

about is childhood leukemia, which is a very serious disease, a 

tragedy for families and friends, so I sort of put it in the context 

of how much are we willing to pay in essence to try and limit the 

risk the best we can…to the degree that we can lower this risk to 

prevent any disease, that’s the paramount focus and how one makes 

that final decision, I think, if often very context specific”.  

(Wartenberg 2/24/04 tr., vol. I, p. 63-64).

This strategy is consistent with the Department of Health’s recommendation of a policy of prudent avoidance.  Mr. Crist testified, “Given the inability to conclusively prove that EMF is not a problem to some populations under some circumstances, it seems prudent to follow the policy …”.  (Crist 2/24/04 tr., p. 90)


·  VELCO should issue a public health advisory in recordable form for the land records of the various towns through which the OHTL passes and should record copies in the chains of title of current owners of record of properties that fall within the area of OHTL-generated EMF effect, as measured by actual exposures from the line at maximum power after it has been constructed.

Some of these strategies will undoubtedly be more expensive than others, but in the overall context of the total cost of the VELCO proposal (particularly with full-cost pricing of externalities) they would appear to be reasonable

Conclusions


The Board cannot issue a CPG because the petitioners have not sustained their burden of pricing the externalities of their proposal, or by showing by a preponderance of the evidence that the proposal will not have an undue adverse effect on the Shelburne Museum/Meach Cove/Shelburne Farms historic sites.

In the event the Board does issue a CPG it should consider conditioning it with precautionary strategies that protect the public health.

Dated at Corinth, Vermont this 24th day of November 2004.
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